Comments on Proposed NSPS Regulations (Overview - Feb 10, 2005)
Subject:  Adverse Actions, Appeals, and Labor Relations

ADVERSE ACTIONS (pg. 15):

Bullet #5, Sub-bullets #1 & #2 (Mandatory Removal Offenses (MROs)):
1.  The words “potential need” (to identify list of MROs) equates to a possibility that no such list of MROs will ever be developed, or will be developed on an ad-hoc and continuing basis.    This process would leave employees uncertain as to what the “egregious” boundaries are at any given time (i.e. “the flavor of the day” approach).   Without a firm definition of expectations and boundaries (i.e. “a line drawn in the sand”), employees would be left with no clear understanding of what really constitutes an MRO.   This will cause fear and uncertainty in the workplace which will manifest itself in very poor morale.     Fear and poor morale can cause paranoia, distrust, a stifling of creativity and lack of honest and open communication within the workplace.  All of these are barriers to the “transformation” that DoD is striving for.

2.  Since the MROs will be developed by the Secretary of Defense, reserving mitigating authority to that same entity is analogous to a situation where a person is convicted of a crime and after the trial, the State Legislature is allowed the latitude to mitigate the felon’s sentence.    To put it another way, in a purely hypothetical situation, how many legislative bodies would ask a judge to lessen the sentence of a convicted felon after the felon had violated a statute that the legislative body had voted into law?    
APPEALS (pg. 16):
Bullet #3 (DoD/MSPB Review of Decisions)

1.  A “cradle to grave” process of 3 ½ months from appeal to MSPB AJ decision is insufficient time.    A 20 day deadline for appeals does not give sufficient time for the employee’s representative to prepare a case which may hinge on documents requested during the discovery process.    If the agency dawdles on producing the requested documents, or in the case of police reports which sometimes take weeks to file, and the employee’s representative is unable to attain the documents in time, the discovery process would be incomplete.    Therefore, the written appeal may not be worded correctly or may omit key mitigating, or even exonerating, evidence.

2.  Why is the full MSPB granted only “limited review authority” in final DoD and AJ decisions?   If DoD is so certain that their new appeals process is fair, then why limit the full MSPB’s authority?   At that point in time, the “offending” employee would be “out on the street” anyway, so the agency is not at any risk of continuing to have the employee on their payroll.    It would seem that the real reason DoD wants to limit the full MSPB review authority is because they know that the full MSPB review process would have sufficient time to find possible holes in the final decision and reverse it.   Drumhead trials have historically resulted in poor decisions and an unfair administration of justice.    This leads to an interesting question that begs to be answered:  Is DoD tacitly admitting that their new process may render erroneous decisions based on hastily prepared appeals and incomplete reviews?
Bullet #5 (Limited mitigation authority by the MSPB)

In all but blatantly inappropriate penalties, DoD wants to make the accuser the mitigating authority as well.    This is a clear detriment to the separation of powers concept that has kept this country free for over 200 years.    The MSPB and courts have always had the authority to mitigate because they are an independent entity, unattached to either the accuser or the lawmakers.   They can therefore render an unbiased and objective decision on the severity of the sentence based upon critical mitigating factors that are brought to light during the hearing or trial.   A “one-size fits all” approach to discipline is just as misguided as that same approach being applied to the criminal justice system.     
LABOR RELATIONS (pg. 17-18):
Bullet #2, Sub-bullet #2 (directives / policies / manuals not negotiable):
So in theory, if the Secretary of Defense adopts AFR 35-10 (Air Force haircut and grooming standards) for civilian employees, those employees would have to comply with the new standard without any rebuttal or negotiations allowed.    If DoD wants to destroy employee morale and risk losing good employees, a “don’t ask, just do it” work environment is a great way to accomplish that.    
Bullet #2, Sub-bullet #3 (Promotions, RIFs and disciplinary actions):
DoD proposes to reserve the right to implement any of the above and then negotiate over their decision after the fact.   If DoD is so concerned with employee well-being, then shouldn’t all sides be heard, and negotiations be completed before decisions of these types are rendered?     

Bullet #6 (National Security Labor Relations Board):
A board made up of 2 OSD appointed personnel and an OPM recommended person equates to a board that will be comprised of nothing but management personnel.   Representatives of the employee (i.e. a “jury” of his/her peers) will be totally absent from the board.   If DoD is so sure its new system is fair and equitable, then why not also include employee representatives on the board?   From all indications, it appears DoD doesn’t want any dissention or opposing opinions on the board (i.e. DoD appears to want to establish a “rubber stamp” board).
Bullet #7 (Exclusion of negotiated grievance procedures for pay, MRO’s and the employee rating system):
Perhaps the American judicial system should be changed so that if a person is charged with a felony, they are only allowed the right to representation based upon some “new process” that the State had developed without any regard for citizen input (i.e. a vote).   That would fall in line with DoD’s proposal to exclude the grievance process (and union representation) from pay, MRO actions (workplace “felonies”), and the employee rating system; replacing all that with a new DoD crafted process.
FINAL COMMENTS:

We are the employees of the Department of Defense whose charter is to defend this country’s freedoms and core values that the U.S. Constitution was written to preserve.    When I joined the Air Force in 1973, I took an oath that I will never forget.   The words were:
“I do solemnly swear that I will support and defend the Constitution of the United States against all enemies, foreign and domestic; that I will bear true faith and allegiance to the same; and that I will obey the orders of the President of the United States and the orders of the officers appointed over me, according to regulations and the Uniform Code of Military Justice. So help me God.”

It’s sad to say that DoD has chosen to ignore the model that the Constitution of the United States could have provided them in the development of NSPS.   This approach would have given DoD a historical benchmark to follow in the development of their new personnel system – a system that both it, and its employees, would have been proud to call their own.                                                                  

