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Dear Mr. Bunn:

First, I want to thank you for the opportunity to comment on the proposed rules and regulations implementing the new National Security Personal System  (NSPS); rules and regulations that will certainly change the way the U. S. Department of Defense (DOD) hires, manages and terminates its employees. While I would have preferred to proffer a more detailed commentary on many of the proposals, the thirty (30) day window allowed to submit comments by individual citizens and organizations is far too limited to permit a detailed response by those with other independent responsibilities. The abbreviated window allowed for submission of comments on such a complex proposal is even more pronounced when one considers that the DOD and the Office of Personnel Management (OPM) had many, many individuals with a tremendous amount of expertise and political ideology, supported by a massive logistical effort, working for more than two (2) years on developing the NSPS before submitting them for public scrutiny and comment.

As a career federal employee with almost forty (40) years of civilian service to the United States Government (USG) and having served for almost thirty (30) years as an elected representative of federal workers in the Social Security Administration, I am greatly distressed by the human resources system proposed for DOD employees. In my lengthy career I have seen many examples how, even with the protections of the current civil service system, dedicated government employees are harassed in the performance of their duties, discouraged from raising issues that are contrary to the interests and views of their managers and other superiors, discriminated against because they refuse to submissively conform to those interests and views and, generally, treated unfairly in the assignment of work and the opportunities for career advancement. In fact, nothing in the proposed NSPS provides for any additional protections for employees but, rather, denigrates the few protections currently enjoyed by federal workers and eliminates even the illusion of fairness and an independent review of management decisions.  Rather then creating a fair and merit based human resources system the NSPS insures the eventual destruction of a non-partisan, un-biased civil service in the DOD. 

It is evident that the proposed changes in the NSPS constitute nothing more than a blatant effort to transform the DOD civilian workforce from a career, merit-based civil service system with extremely modest protections for workers into a “spoils system” where employees will be appointed, not on the basis of merit, but because they “know someone” and rewarded with pay raises and promotions, not because they do a good job or they’ve worked hard for many years but as reward for sycophantism or favoritism.

My personal involvement in the federal civil service is fast approaching its conclusion as I will, hopefully, retire in the not too distant future. However, as a concerned American citizen, I have two (2) concerns. 

First, I am deeply troubled that the “spoils system” envisioned by the current administration and its amanuenses who drafted the NSPS will spread its tentacles throughout the entire federal service, depriving the nation of the non-biased, non-political administration of the government it has enjoyed since the enactment of the Pendleton Act in 1883. 

Secondly, as I transition from a provider of government services to being a recipient of such services, I have a vested interest that those services be tendered by government employees appointed and retained in their jobs based on merit, not on personal friendships, acquaintances or servile considerations. If the NSPS is adopted as presently proposed it could easily be a precursor to similar major modifications of personnel policies in other agencies, creating one giant employment agency for jackleg politicians. 

Specific Comments and Concerns

I. General Provision – Subpart A:

This section defines which employees will be covered by the NSPS and how they will be transitioned from the current civil service system into the new one. It also provides for the continued coordination of DOD and OPM in developing the new system and establishes a purported system of “collaboration” between the department and the elected representatives of department employees.

First, it is proposed that different groups of employees be transitioned into the new system at different times; therefore similarly situated employees could be treated in a different fashion than their peers simply because implementation was expedited or delayed in their organizational component. Furthermore, since the proposed regulations provide that the labor-management provisions of the new system be implemented across the board, employee representatives will be at a great disadvantage having to minister to similar complaints and concerns using different systems.

This method of intermittent implementation manifests a total disregard for the interests of employees and demonstrates the anti-employee animus of the drafters of the proposal system because it applies all the limitations of the new labor-relations portions of the proposed new system to all employees immediately. This deprives the large number of employees not initially covered by the system from the protections they currently enjoy as members of recognized bargaining units.

While the general provisions also provide for some participation by the elected representatives of employees, it permits DOD management the unfettered right, despite Congressional mandates for employee and employee representative involvement, to make unilateral decisions on almost every single aspect of implementation. For example, it allows the Secretary of Defense to unilaterally “develop a process to involve employee representatives in the future planning, development, and/or adjustment of the system.” 

Quite honestly, the proposed “collaboration” process is nothing more than window-dressing in an effort to minimize the involvement of anyone not specifically enjoying the full and complete confidence and political biases of the incumbent Secretary of Defense or his/her successors.

I believe that this subpart does not warrant adoption by the Secretary.

Subpart B. Classification:

It should be apparent that any new classification system must support the mission of the Department. In order to achieve this laudable goal the newly developed system should be fair, transparent and clearly defined, viable and gain the support and trust of the employees in it. The proposed NSPS does not even come close to meeting these goals.

Subpart B provides the DOD with authority to substitute a new, undefined classification system for the various classification systems, including the General Schedule (GS) and Federal Wage System (FWS) that are currently used by the department. While it appears that employees will be permitted to “request reconsideration” of their classification to either the DOD or OPM, the NSPS does not provide for an independent outside review of the decision nor does it require DOD or OPM to conduct such a truly independent “reconsideration” when requested.

Furthermore, while the proposed NSPS regulations assert that employees converted to the new system will not suffer any reduction in their rate of pay, there are no assurances that they will be made whole for any losses incurred because of conversion, such as credit for time-in-grade increases they have already earned.

A system, such as the NSPS, that is so amorphous that it can not be explained to an ordinary individual, fails all the tests that such a system must achieve to be acceptable. Employees will have little faith in a system that is as ill-defined as the NSPS.

In order to insure the effective administration of the new system, a base requirement is that all participants have a clear and complete understanding of how their positions are to be classified and the duties encumbered in their new positions. The proposed regulations are inadequate in meeting either of these base requirements. 

Furthermore, any conversion from the current classification systems to a new system should hold harmless all current employees and insure they receive, at a bare minimum, the proportionate share of increases and benefits they have already earned under the current system.

I believe that this subpart does not warrant adoption by the Secretary.

Subpart C. Pay and Pay Administration

The proposed regulations outline entire new concepts of pay and pay administration for employees covered by the NSPS. It creates career groups and pay bands within those groups and places employees into these categories without more than a cursory involvement of employees and/or their elected representatives. It creates a pay setting mechanism that is, at best, bewildering, and at worse, unfair and biased. Again, the drafters establish a system designed to reward those who obsequiously follow the political or personal dictates of their superiors, not those who adequately perform their duties day after day.

The proposed pay system is so complex it will take individuals with extraordinary talents to translate it so it is understandable by employees. The setting and adjusting of pay rate ranges in the pay bands is dependent on many outside factors that can be interpreted in so many ways. This is especially important to understand because DOD is not committing any new funds to the system; it is only redistributing the money it already has for pay and pay administration.  In effect, the pay of one employee or one group of employees will be affected, many times adversely, by the pay of other employees or groups of employees depending on how DOD officials apply the various factors of local market conditions and performance payouts.

A system so complicated and reliant on so many difficult and unexplainable factors can not improve employee morale and only contribute to a sense of frustration and hopelessness by employees. Such a situation may improve the performance of a few, anointed employees but diminish the performance of many others.

The entire pay and pay administration of the proposed NSPS is inadequate on its face and should be withdrawn. The Secretary of Defense should, instead, instruct the plan’s developers to begin anew and, with the involvement of employee representatives, develop a pay and pay administration system that is clear, as concise as possible, economically viable and provides all employees with adequate compensation for their contributions to the security and defense of the United States. 

Furthermore, at a bare minimum, the revised plan should provide for an independent review of the many factors the Department wishes to include in calculating the pay of its employees and the Department should commit to providing the additional funding needed to reward superior performing employees without adversely impacting the pay of others

. 

I believe that this subpart does not warrant adoption by the Secretary.

Subpart D. Performance Management

It should be axiomatic that a new performance management system be clear, concise and easily explainable to the vast majority of employees who will serve under it. And, once again, the NSPS utterly fails this basic test.

Almost every section of the proposed NSPS lacks specificity but this lack of specificity is most prevalent in this section on performance management.

The proposed regulations promise that managers will communicate with employees what their performance standards are and how they are changing, even if they change several times during the year. Under the proposed regulations, performance expectations may be developed using a wide variety of factors such as behavior, goals, objectives, competence, contributions, work requirements, etc, and may include expectations of quality, quantity and timeliness of work product. Supervisors will be expected to include employees in the development of their performance expectations and will communicate changes in these expectations on a regular basis.

As a career employee I know that these are vacuous promises. 

First, managers are already constrained in discussing performance with their employees simply because they are so shackled with other responsibilities and the minutiae of controlling their workloads that they barely have time to hold the currently required performance reviews with their employees. Furthermore, individual employees are not cognizant of the overall workload situation to speak authoritatively on performance assessment when their pay and job retention depends on how others in their unit(s) are assessed. It is imperative that overall employee assessment criteria in given areas be developed in cooperation with the elected representatives of all the employees so that these assessment criteria can be applied fairly to the entire universe of employees in specific areas.  

Furthermore, the proposed NSPS mandates that supervisors monitor work performance and provide timely feedback to employees on the quality of their work and their attainment of the goals set in their performance expectations. Once again reality meets the road when managers must find the time from their busy schedules to conduct numerous performance meetings with individual employees while managing ever increasing and ever more important and complex workloads.

Finally, an employee may not challenge, as is currently the case, his/her performance ratings through the grievance procedure. Instead, all employee disputes over performance ratings must be submitted through a procedure to be established within the Department with no appeal rights to outside reviewers. Furthermore, even if the unlikely event that the employee’s internal challenge is successful, the employee cannot recover any of the pay and/or benefits he lost because of the incorrect rating.

Thus, under the proposed system, an employee not only loses the right to an independent review of any performance rating but the right to recover any lost wages or other emoluments an improper rating may have caused. A supervisor, even if found to be wrong in accessing an employee, will not be accountable for his/her wrong decisions.

The Secretary of Defense should reject the proposed subpart on performance assessment and, instead, charge a new group of specialists, in consultation and negotiations with the elected representatives of employees, with developing a fair and transparent assessment system.

I believe that this subpart does not warrant adoption by the Secretary but, if it is adopted it will not enjoy the support of DOD’s employees.

Subpart E. Staffing and Employment

The proposed changes in the NSPS to create new hiring flexibilities are dangerous and should not be implemented. 

The NSPS will allow DOD and OPM to establish appointing authorities for positions controlled by the new system. These appointments may be non-competitive and could lead to subsequent non-competitive appointments to the career service. In other words, an open invitation to politicalize the civil service and create a vast new patronage system that will eventually be used to reward the party faithful who worked long and hard for the election of specific candidates to public office. 

Such a system once was prevalent in the U. S. Government and enjoyed great support from the political elite throughout the early days of the republic. While such a system arose almost from the creation of the federal government, it was not until the administration of the seventh president, Andrew Jackson, that it received a name—the spoils system. 

The spoils system prospered for many years with many presidents of both parties clearing out government agencies of the lowest clerks to the highest appointees upon assuming office and replacing them with their campaign workers. While the spoils system proved to be a great employment agency for victorious politicians and their cronies, it was a disaster for government and the people it serves. Incompetent political hacks were placed in all sorts of positions as a reward for their efforts during the campaign while other political hacks were shown the door. Unfortunately, the entire citizenry of the nation suffered as government services were not delivered effectively. This began to change after the assassination of President Garfield by a disgruntled office seeker and the enactment of the first civil service law.

For more than a century a career civil service has administered the government in a fair and un-biased manner and has honorably served the United States and its citizens in war and peace. Millions of citizens have been employed in a wide variety of functions through the decades and, without fear or favor, insured that all Americans received equal treatment from their government. While there have been some incidents of favoritism and nepotism in the employment of government workers they have been very limited and government workers do not have to compete for jobs at a disadvantage with those  with political friends or fear political reprisal for their administration of government programs.

This will all change if the NSPS is adopted. 

First, there will be almost no oversight of DOD hiring under the proposed NSPS. Additionally, the Secretary of Defense may establish probationary periods for new employees without outside limits on how long they will last. The proposed NSPS does not contain any standards for establishing criteria to be used in developing probationary periods and such periods could easily be as long as five (5), ten (10) or more years. Furthermore, the NSPS authorizes the Secretary to set probationary periods for individual employees, not job titles. Therefore, probationary employees appointed to identical positions could be saddled with different probationary periods—an unknown hire could be given a five (5) year probationary period while a new employee recommended by a political friend could serve a much shorter period. 

Finally, the proposed NSPS would permit the Secretary of Defense to establish in-service probationary periods for all positions and include conditions for completing these periods. At present an employee promoted to a management position for the first time serves an additional probationary period. Under the proposed regulations all promotions would be subject to such additional probationary periods. The regulations, again, are silent on what will happen to an employee, even one with years of successful performance at his old position, if (s)he does not satisfactorily complete the new probationary period.

I believe that this subpart does not warrant adoption by the Secretary.

Subpart F. Workforce Shaping

Once again, the proposed regulations are overly broad and allow far too much discretion to agency management.

Under current regulations specific conditions must be present in order for an agency to take an action against an employee for it to be considered a reduction-in-force (RIF) rather than an adverse action. Under the proposed regulations, if an action is taken against an employee and is not based on an employee’s personal conduct or performance it will be covered by this subpart. 

While veterans’ preference is retained in the “RIF” process of the NSPS, other retention factors will include performance, tenure of employment, length of service, and other factors as management may determine are “necessary and appropriate.” Considering the broad and undefined criteria used to hire and terminate employees outlined in the other subparts above, it is quite likely that one could compete for retention on the basis of his friendship or relationship with both politicians and higher-level managers and/or his fidelity to the current political administration. 

Furthermore, the Department will be permitted almost unfettered discretion in establishing competitive areas to be used in reductions in force. The Department will be permitted to include an entire inventory of new categories rather than the current geographic location and organizational component. Additionally, current OPM regulations permit placement in a competitive area based only on an employee’s official position description. The proposed NSPS allows the position description to be supplemented by “other applicable records that document the employee’s actual duties and responsibilities” without offering any explanation of what these records are and how they are obtained. 

Also, the ranking of employees on retention lists, currently rigidly controlled so that employees can easily understand where they rank when RIFs occur, is dramatically changed to a system based more on performance assessment than on seniority. Furthermore, under the proposed changes, placement rights for employees RIFed are similarly reduced so that employees can only displace someone who has a lower standing on the same competitive list. OPM currently allows employees to displace an employee who is in a lower tenure subgroup or someone who is in the same subgroup but with less seniority if the position is essentially identical to the position that the released employee previously held in the federal government. 

The entire thrust of the revisions in this subpart is to remove employees from their jobs with as little trouble as possible. The proposed changes can be utilized to terminate the careers of “uncooperative” or troublesome employees simply by abolishing his/her position and limiting their bumping rights. Additionally, it allows for “records” that may not have been know to an employee or an employee contests to be used to determine the employee’s ranking on a retention list.

Such unregulated authority is repugnant to a merit based civil service system and should be discounted. The Secretary should withdraw this entire section of the proposed NSPS.

Subpart G. Adverse Actions.

The NSPS proposes major modifications to all the protections extended to civil service employees over the past decades and discards many years of precedent setting court and administrative decisions. 

The NSPS defines an adverse action as a removal, suspension, furlough for thirty (30) days or less, reduction in pay or a reduction in pay band. Furthermore, the NSPS creates a new cause for terminating employees, a mandatory removal offense; an offense that the Secretary, at his sole and unreviewable discretion, may define as so severe as to require the removal of the employee. Termination for these as yet undefined, unilaterally developed and imposed mandatory removal offenses can not be challenged even before the courts of the United States, thus placing the Secretary above the nation’s court system.

This, quite frankly, is unacceptable in a nation that prides itself on being a nation of laws, not men.

The proposed regulations exclude large numbers of DOD employees from even the limited protections offered by the NSPS’s adverse action system. Employees serving probationary periods are excluded from coverage as well as temporary or term promotions that return an employee to the position promoted from or a different position at a comparable pay band. Non-appropriated fund (NAF) employees are also excluded from coverage. 

The proposed NSPS system provides that employees subject to a proposed adverse action have to right to a fifteen (15) day notice in advance of the proposed action, ten (10) days to reply to the proposal that will run concurrently with the notice period and a decision. While it is not clear, it appears that the employee’s right to respond to the proposal ends prior to the end of the notice period. Furthermore, management can unilaterally shorten the notice period to five (5) days if it has reasonable cause to believe the employee may have committed a crime even though it has no knowledge that a crime was committed or that the employee was even being investigated for involvement in a potential crime.

Finally, the proposed NSPS would allow the Department to disallow a representative of the employee’s choosing by merely asserting that the representative’s involvement may constitute a conflict of interest, that security may be jeopardized or that an employee’s chosen representative cannot be released from his duties because it would cost too much or his or her duties can not be interrupted.

In reviewing this subpart it is clear that its intent is to deny employees even the most basic right to an effective defense to allegations that his conduct and/or performance warrant his termination, suspension or demotion.

First, the notice period is totally inadequate. It offers no opportunity for an employee to improve his performance and an insufficient amount of time to respond to allegations that his work and/or conduct is so deficient that he should be disciplined, demoted or removed.

Additionally, it establishes mandatory removal offenses that are unreviewable by anyone, including administrative bodies with expertise in these types of issues and the nation’s courts. Finally, it denies employees facing severe economic sanctions almost any opportunity to defend themselves by limiting their choice of representatives.

The Secretary should not adopt this proposed subpart of the regulations. In the alternative, the Secretary should direct the drafters to redevelop, in cooperation with employee representatives and legal staff an adverse action procedure that, at a bare minimum, maintains due process and fairness, provides for an adequate notice of a proposed adverse action, a sufficient period to improve the alleged inadequacies, the right to designate any representative and, most importantly, an independent outside review of final agency decisions. The external independent reviewer should have the authority to modify any proposed penalty if (s)he determines the penalty to be unreasonable.

Subpart H. Appeals

The NSPS envisions major changes in the appellate rights of federal employees faced with adverse personnel actions in the Department.

First, the time frame for employees to file an appeal of an agency action to the Merit Systems Protection Board (MSPB) is shortened by one-third, from thirty (30) to twenty (20) days. Additionally, neither party can unilaterally seek additional time for discovery or for settlement discussions. Also, either party may ask the MSPB to limit discovery because the requested information is privileged, not relevant, unreasonably cumulative or duplicative, or can be obtained elsewhere. The NSPS also limits interrogatories, depositions and other means used by appellants to gather facts and appellants can not secure interim relief or stays of actions unless ordered by the full Board not, as now, by an administrative judge.

The NSPS also limits the ability to mitigate actions taken in accord with the list of mandatory removal offenses to the Secretary alone. For other adverse actions, MSPB or arbitrators may only mitigate penalties if the penalty is “wholly without justification,” an almost impossible legal standard. In effect, the proposal eliminates the use of other factors such as length of service and the prior record of the employee (the so-called “Douglas Factors”) from considering if management applied the correct penalty for the infraction. 

Furthermore, the MSPB may not reverse any Department action due to mislabeling or characterization of the charge as long as the employee is given enough facts to respond. Additionally, the MSPB may not reverse an adverse action based on the way a performance expectation is expressed as long as the expectation would be clear to a reasonable person.

The proposed NSPS also provides that while employees who prevail in appeals are eligible to collect attorney fees, they would have to meet an almost impossible legal standard to achieve payment. The standard would require that the management action be totally without merit based on the facts known to management at the time the action took place. This provision along clearly demonstrates that the Department does not wish to be responsible for its actions. 

Finally, the Department reserves to itself the right to review the decisions of the MSPB and to reject initial decisions merely by asserting that the decision would have an impact on its national security mission, that it was the result of an erroneous interpretation of the law and/or government wide rules and regulations.

I believe that this subpart does not warrant adoption by the Secretary.

Subpart I. Labor-Management Relations

The problems with the proposed regulations on labor-management relations in the Department are myriad and almost impossible to detail in the limited amount of time and space available. However, it is important that the most obvious problems be examined and modified.

The labor-management relations portion of the proposed NSPS clearly demonstrates the utter contempt that the Administration and, in particular, the drafters of the proposal hold for the Department’s employees, their right to be represented by a union and organized labor in general.

First, the NSPS would create a new National Security Labor Relations Board (NSLRB) that would have authority over many of the labor-management disputes that are currently adjudicated by the Federal Labor Relations Authority (FLRA) and others. While this board is suppose to be composed of independent, distinguished individuals known for their integrity, impartiality and expertise in labor-relations matters and/or DOD issues and have the ability to maintain national security clearances, the fact is that the Secretary will have exclusive authority to name two (2) of the three (3) members with the Secretary appointing a third member from a list submitted by the Director of OPM. Under this organizational table all pretense of impartiality is eliminated since the NSPS does not provide for even the solicitation of union input on the selection let alone appointing even one (1) member from organized labor. The NSLRB is solely the representative of the Secretary of Defense and no one can perceive that it anything but if the proposed NSPS is adopted.

The Board is vested with authority to handle a variety of disputes between the DOD and its employees’ representatives including the adjudication of unfair labor practices, the review of arbitration awards and requests for information. Additionally, the Board’s decisions are final and binding, eliminating the current ability of appellants to petition the courts for review of decisions made by its predecessor agency, the FLRA.

Another anti-employee feature of the NSPS is that the proposal would render any collective bargaining agreement null and void that is inconsistent with the provisions of the NSPS unless the Secretary specifically allows a provision to continue. Of course, continuing on its anti-employee tirade, the NSPS would allow the Secretary to disallow at any time any previously exempted provision. The union can appeal any such decisions to the newly created NSLRB but since the board is solely responsible to the Secretary of Defense the appeal process lacks even a minimum appearance of impartiality.

Additionally, while the NSPS allows unions to request bargaining to bring into compliance parts of its bargaining agreements that are negotiable but directly affected by the parts to be unenforceable, it limits such bargaining to sixty (60) days after the effective date of coverage and, if agreement can not be reached the dispute is directed to the NSLRB, the body that is, once again, only answerable to the Secretary.

Finally, the NSPS establishes an entirely new and more sweeping definition of management rights and removes such rights from the negotiation’s process. 

The NSPS outlines three categories of management rights. They are:

“(a)(1) to determine the mission, budget, organization, number of employees and internal security practices of the Department.

“(a)(2) to hire, assign and direct employees in the Department, to assign work, make determinations with respect to contracting out and to determine the personnel by which Departmental operations may be conducted; to determine the numbers, types, pay schedules, pay bands and grades of employees or positions assigned to any organizational subdivision, work project or tour of duty, and the technology, methods, and means of performing work;(1) to assign employees to meet any operational demand and to take whatever other actions may be necessary to carry out the Department’s mission. 

(a)(3) To lay off and retain employees, or to suspend; remove; reduce in pay, pay band or grade; or take other disciplinary action against such employees or, with respect to filling positions, to make selections for appointments from properly ranked and certified candidates for promotion or from any other appropriate source.”

Under current law, executive branch managers could take actions based on their rights but had to bargain over the procedures they would use and the arrangements they would make for employees adversely affected by their actions. Under the NSPS, managers would be prohibited from bargaining over the procedures they will use and will be only required to “consult” with the union about the exercise of their rights.

To further exacerbate the denial of employee rights, the NSPS provides that “management retains the sole exclusive and unreviewable discretion to determine the procedures that it will observe” in exercising its rights and to “deviate from such procedures as necessary.” In other words, even when management condescends to “consult” with the union and reaches agreement, it can unilaterally decide to do what it wants.

The NSPS also establishes a new test for determining if management must bargain over the procedures it will observe when it exercises its rights under (a) (1) and (a) (2) above. This new test mandates that any exercise of management’s rights under these procedures require management to negotiate with the union provided that the effects of such exercise must be foreseeable, substantial and significant in terms of both impact and duration. Since the terms “foreseeable, substantial and significant” are undefined in the NSPS they are easily open to abuse by managers intent on avoiding even a pretext of bargaining with the elected representatives of their employees. Furthermore, the regulations provide for post implementation bargaining, another way to avoid the obligation to negotiate in good faith to reach an agreement. 

Another example of anti-employee animus is the weakening of employee rights to representation by representatives of their own choosing, the so-called Weingarten rights.

While employees have the right to request representation at meetings with management, this right does NOT extend to meetings involving investigations under the Department’s Inspector General and various other DOD components. 

Furthermore, the union will only have the right to be present at meetings with bargaining unit employees conducted by management officials if the purpose of the meeting is to discuss and/or announce new or substantially changed personnel policies or practices. The union’s right to attend meetings is not extended to meetings where operational matters are discussed but where any discussion of personnel practices and policies are incidental to the announced purpose of the meeting or does not result in an announcement of or a promise to change an existing personnel policy(s), practice(s) or working condition(s). 

The NSPS also rejects the universally held precedents that only “flagrant” misconduct by a union representative acting in his/her representational capacity can be subject to discipline. Instead, the NSPS would suppress the zeal of union representatives and end the robust debate criteria, of not only the private sector but recognized under the Federal Sector Labor Management Relations Statute, by subjecting union representatives to the same standards of conduct applied to other employees.

The NSPS also restricts the ability of the union to obtain relevant and necessary information needed for negotiations and to represent employees. While management is mandated to provide information, the Department is free to assert that the information is either available elsewhere or that it is not needed to discuss the issue at bar. While managers throughout the government assert a similar defense and the union has the ability to contest such assertions before the independent FLRA, the time frames outlined in other parts of the NSPS preclude such a contest.

The NSPS also establishes new criteria for negotiating an initial collective bargaining agreement or any successor agreements to current contracts. Under the NSPS such negotiations must be completed within ninety (90) days unless the parties mutually agree to continue bargaining. If an agreement cannot be reached, either party may refer the dispute to the NSLRB for adjudication. Bargaining during the term of an existing agreement would be limited to thirty (30) days and, once again, any unresolved disputes would be referred to the NSLRB for resolution. If the bargainers do not reach an agreement within the thirty (30) day time frame, management will be able to implement the change with notice to the union. Once again, the NSPS opts for unilateral management actions rubber stamped by a board appointed by the Secretary and only answerable to him/her.

While the NSPS allows for negotiated grievance procedures to resolve employee complaints, it adds additional exclusions to the subjects traditionally precluded from arbitration—performance appraisal and mandatory removal offenses. Theses exclusions clearly deny federal employees due process and an opportunity to have their disputes with management adjudicated by an outside, independent reviewer.

Furthermore, the NSPS would require any exceptions to arbitration awards to be filed with the management dominated NSLRB and would add an additional consideration for overturning an arbitrator’s decision—that the arbitrator failed to properly consider the Department’s national security mission or to comply with applicable NSPS regulations and DOD regulations. The Board is vested with the authority to review the arbitration award and void any provisions that it considers improper.

One of the major considerations in developing and successfully administering any type of labor-relations/employee relations program is that it insures that the employees affected by the program are confident that the program proffers an honest, fair and equitable system for resolving disputes. The proposed NSPS does nothing to meet this expectation.

The proposal eliminates even the appearance of any impartial and neutral review of labor relations disputes within the Department. The proposal establishes a system that will be administered solely by management with the assistance of a board chosen by management and makes no attempt to even imply a degree of impartiality to its operations. In every other segment of labor-relations in the United States where public employees are prohibited from withholding their services, labor-management disputes are resolved by neutrals, individuals who are independent and lacking of a preconceived bias or with a loyalty to one side or the other.

It is obvious that any labor relations system run exclusively by one side and judged by appointees beholden to that side can not possibly enjoy the support and trust of all parties. 

Once again, the success of any personnel system can only be measured by the support it receives from the employees in it. If the system does not even make an attempt to appear fair or equitable, employees will have no faith in addressing it with their concerns.

While an argument could be made that the mission of the Department to protect the national security of the United States requires the Department to act unilaterally in national emergencies such situations should be limited. Even considering these limited circumstances where unilateral action is necessary, no one has ever cited a single incident where the national security or defends of the nations has been compromised because of a decision by an independent third party in a dispute especially when a dispute involves such mundane issues as performance appraisal, union attendance at formal discussions with bargaining unit employees, etc.

I believe that this subpart does not warrant adoption by the Secretary

Conclusion

I believe that the entire proposed NSPS is a mockery of a fair and equitable system for managing human capital. The NSPS is a poor substitute to replacing the various personnel and labor-relations systems used throughout the United States government.

It is readily apparent that the entire system was drafted with one overriding goal in mind, the ending of a merit-based civil service system and replacing it with a “spoils-system” that benefits the party in power and denies career employees even the most basic of due process rights. If the program is adopted, I am certain that it will, in the not too distant future lead to mass replacements of government workers when administrations change. Today, the current administration is the victor and to them belong the “spoils” and the right to fill government jobs with their political and personal friends. However, the worm always turns and today’s victors will become tomorrow’s victims.

Before adopting the NSPS in its present state, the Administration should consider that some day, probably sooner than they think, there will be another Administration in Washington turning the revolving door.  The only real loser in the process is the American people who will be deprived of an efficient, non-political civil service dedicated to providing services without fear or favor to the entire population.

The Secretary should not adopt the proposed regulations and, instead, direct a new panel of human relations, labor relations and legal experts from both the management and union side of the table, to develop a modern, efficient personnel system that demonstrates the Department’s concerns not only for the security of the United States but for the interests of its employees.

Sincerely yours,

James Armet


JAMES ARMET
President 

(1) The rights underscored were areas where managers previously had authority, but were not required, to bargain. NSPS would prohibit bargaining on these additional areas unlike labor-management requirements in other federal agencies.
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