I believe the proposed NSPS regulations could undermine the civil service and hurt the ability of Defense Department employees to accomplish the agency's mission.

Please consider the following comments and delay final implementation until the proper steps have been taken to effectively involve the elected representatives of Defense Department workers.

 
Subpart D Performance Management - 9901.401 to 9901.409 

To ensure fairness and accuracy, Defense Department employees should be able to appeal any performance rating to an independent grievance and arbitration process as they can do now. 

Subpart E Staffing and Employment - 9901.501 to 9901.516 

The proposed regulations would replace longstanding provisions on hiring found in 5 U.S.C. Chapters 31 and 33 with unpublished procedures that will be prescribed at some future date through implementing issuances. Using this approach will allow the Defense Department to arbitrarily develop and administer new rules on staffing and employment that have not been available for public comment. This is especially troubling given the proposal to engage in non-citizen hiring to positions within NSPS. Our national security would surely be put at risk if Defense Department managers were able to exercise such hiring flexibilities. 

SUBPART F - Workforce Shaping - 9901.601 to 9901.611

Under this subpart of the proposed NSPS regulations, the DoD will have total flexibility to layoff employees in any organizational unit, line of business, product line, funding line, and several categories of jobs and pay structures.  Through the use of surgical RIFs, transfers, furloughs, and other actions, management will have new powers to reassign or remove employees for almost any reason.

Section 9901.605(a) states: “Basis for competitive area”. The Department may establish a competitive area on the basis of one or more of the following considerations:

(1) Geographical locations(s);

(2) Line(s) of business;

(3) Product line(s);

(4) Organizational unit(s); and

(5) Funding line(s).

Section 9901.606(b) states: “The Department may further define competitive groups on the basis of one or more of the following considerations:

(1) Career group;

(2) Pay schedule;

(3) Occupational series or specialty;

(4) Pay band; or

(5) Trainee status.

In contrast to existing government-wide regulations, DoD will have the ability to create new competitive areas and groups using a variety of criteria when conducting targeted RIFs.  This will result in staffing reductions based on many different factors, which will make it virtually impossible for an adversely impacted employee to get a fair hearing when challenging an action.

In essence, DoD wants the ability to customize its RIF actions without regard to civil service rules, which were originally instituted to balance the interests of affected workers with the legitimate mission requirements of agencies.  Under NSPS, the scales will be tipped completely in favor of the DoD.

This new process is not even the “performance-based” system claimed by the DoD.  Non-performance factors, such as organizational unit, product and funding lines, and other considerations will affect RIFs more directly than employee performance ratings, which contradicts the purpose and intent of NSPS, as claimed by the DoD.

Even veterans will have their current employment rights severely restricted or taken away, since DoD will be able to carry out surgical RIFs within pre-determined competitive areas and groups.   The Federal Register states (page 7564): “The proposed regulations retain existing veterans’ preference protections in reduction in force (RIF).”  This is completely FALSE!  NSPS does not retain current veterans’ preference in a RIF, it reduces the rights of veterans by placing many other factors (i.e. organizational unit, product line, funding line, etc.) in front of veterans preference.

Clearly, these were not the “personnel flexibilities” that Congress envisioned under NSPS.  The current RIF rules that apply to DoD employees should be retained until a truly fair and appropriate set of rules is proposed.

Subpart G Adverse Actions - 9901.701 to 9901.810 

The NSPS guiding principle on enhanced management flexibility would be undermined if the provision on mandatory removable offenses is retained. Due process and fairness demand that the independent body reviewing major suspensions and terminations be allowed to alter the proposed penalty if it deems deem the penalty to be unreasonable. The current standards approved by the courts to guide such bodies should be continued. 

Subpart H Appeals - Section 9901.801 to 9901.810

Over 25 years worth of case law will be discarded, where those precedents conflict with NSPS. This will eliminate the use of the Douglas factors, which third parties used to mitigate or overturn agency-imposed penalties.

Subpart I Labor-Management Relations - 9901.901 to 9901.929 

The labor-management law that has governed the employees' right to organize and engage in collective bargaining has worked well since 1978. There is no compelling reason to take away most of the collective bargaining rights or grievance rights. 

The Defense Department should not create a "company-dominated dispute board." Any dispute board must be jointly selected by management and the union.

