
The Honorabla Donald H. Rumsfeld 
Sacrotary of Dsfensc 
The Pentagon 
Washington, DC 20301-1 155 . 

Dua Mr. Secretary: 

On Februaty 25,2004, we d v # l  the proposed pay and stnffinp ~mponats  of the 
National Security Personnel SystGm (NSPS) for Office of Personnel Mmqement (QPM) 
review. We were asked to complete that review and pvidt  m m n t s  by March 9, 
2004. I know how critical this effort is to you and the Bqmtmmt, and I want to ensure 
that we in OPM do om part as members of the NSPS team. My st& has no h i g h  
priority, and in an effort to provide you with as much support as we could within that 
Wttd t h e  frame, I have attached an iuitial set of detailed policy and.tcchnfcd 
comments based upon our pteliroioacy analysis of th6 proporal. As we continw to work 
together ia this historic eudcavm, we will be providing additional anhysis, guidance, 
ccnnments, and rccommendadons. 

Itrustthatyou M S t  that you can appreciate that h c e  this is out first oppatunity to, in any way, 
rcviaw the Department's concepts or proposel, our staff experts have identified a broad 
range of legal policy, and tahical hsuw that need to be addresstd. In addition, we 
haw a number 6f codcuns about the im@ct of the proposal on othet Federal agcncics, 
particularly the Department of Homeland Security (DHS). Many of these issues have 
profound tactical and strategic implications for the Department of Dafense @on), OPM, 
aad the Administration, and I would l i b  to call Chc most critical afthun to y m  
immediate Ottwtion. 

F i  the NSPS proposal s i p i h ~ ~ t l y  diminishes veternns' prefemce. contrary to the 
cxpms policy dtbe President, aad w h  I believe to bq y w  hmt. For example, the 
proposal elidnates protection for veterans affected by reduction-in-fom (RE), Mkds 
they have the most severe of semice-wnnected disabilities. Compared to c m t  law, it 
also dtminiahcs hiring prafemce for avcn the most severely disabled veterans. Finally, 
the proposal eliminates cvery.vtteran'n right to a pra-tEnnination notice and heating after 
one year of Fedeta1 ~crvkc; instead, it trcata veterans and non-veterans alike, requiting 
both to have at least three years of suvice before such dghts accrue. In this latter regard, 
you should know that the Administration struck a similar proposal in the dxnft regulations 
initially developed for DHS because it could have bten construed as dinriniahing tho 
promdons accorded tbosc who have served our Nation. 

Second, fhe NSPS proposal undcrmina the Adrhisrration's effort6 to modernize the 
Federal civil SWYict. nnd in particular, the Department of Homeland Security's penronnel 
system. Thus, although the pay and performanw mnagcmrtnt provisions of the proposal 
do offer some improv~nts ova  the law and regulations that govern most Federal: 



employees, they do not taka fhll advantug8 of the flcxildlities dbded DoD. This is in. 
sharp conmt to the proposed DHS pm0~llt1 system, aad as a zsult, the NSPS proposal 
may givq congessional and union dtia ammunition to pnssm DHS to "pull bar" on 
the more far-&g and innovadve clemepts of its ptopostd pcxaonnel system. 

P m e ~ q l e ,  mlikc the pay ~ystwnproposed by ~ o m ~ a n d  ~wwky, the NSPS pmpcsd 
rtmains firmly tied to the G a n d  Schcdulc, a scheme we all b w  to be outdated and 
obsolete, and it fails to move the Dtpamneat ta greatat ompational sad local hbot 
market precision In matching F e d d  pay to the pxivate scdor. In additiw', the NSPS 
pposal canhues to t e q h  dgid cmployoe performana standards aad lengthy 
impmvement period0 as the mcans far dealing with poor pdormm, md may even grant 
additional procedural pmtecdow in this rogatd, in camp8rioan, the Dm system 
dramatically streamlines md simplifies that process, dudng tfie xuaoagcrlal burdaa 
rattret than raising it. 

Third, wbile provided to us rmdtr $prate cover and not part of o w  attached commmts. 
the Dcp~~nent's labor-mamgmmt Dektiom proposal also whfmnrs your 
teoonsideration. That proposal was distributed to the fkpartment'e unim an February 
27, d d  much contmvmy and uidcism; it too was developed withoat any prior OPM 
involvement or union Input, a d  the unions' nogativc n!action was both pradictable and 
public. We strongly s q p ~ t  the objacdve of assuring Don's discretion to act without 
bed% burdad by collective bargaining obligations; such discruon is both nded and 
justified fa national security reasom and is War to that provided by the proposed D'CIS 
~ o p c ) .  However, we believe the proposal m y  be conttary to law, insofar as it 
aaempe to replace collbctive bargaining witb " c o ~ W o n * '  and elimiDats collective 
bergainine apcmmta altogethm. In addition, otha elements of tht proposal -for 
edumple, b e  dealing with union elections and durn withholding -lack a clear and 
defmsibld national security nexus and jaopllrdize tkm parts that do. 

FmaUy, pahaps the mast important iasus &d by tbt NSPS proposal is a legal one, but 
tbst isme also has p~ofaund sttategic and tactical implications fw the htum of tho system 
itself. AS you know, the law requires that NSPS be estabbhed by " ~ ~ o n s  jointly 
p r a c r i i w  by the Swebry of Dcfew and h D i m  of ORM. I have maintained 
h m  the beginning that th3 means the pint publication of h a d ,  pmptxed NSPS 
rn@Wxs m the. Fe&rtd Re$aer, the opportunity h r  the public to review and comment 
on theit urnteat; the hvoIv4m~nt of labor unio116 though the fotmd c o M o n  
proce~~ set forth in the law; and their hal issuance as a chapter in in the of E;cddTal 
Regulations (CPR). All of these steps can be accomplished witbin the tlms frames you 
have estabUshtd, and in the end, such an approach glvu you far mbie flexibility and 
freedom of movament than the one that i s  cumntly being pnnrued by DoD. 

Mr. Secretary, this is not a case of fcmr over substance. Failm to u m t c  amxt ly  
could md&t everything wt am trying to achieve with NSPS. I understand that your 
staff beficvas cbie to be a maner of policy and not simply a legd question, I agree. The 
a#omeys at OMB and OPM have concIndbd that the language in the Iaw is c l w  and 
unambiguous on this point, and so is congressional intent. I believe thc merits of the 
approach I have described are equally wmpening, In point of fact, thc issuance of broad 
"enabling" regulations will give you far more internal flexibility as you implemtnt NSPS, 



Onca rbosa enabling rcguhtiom sre published in ihe CFR, you will be in a po6ition to 
issue as many standardized, detailed inwad NSPS implementing directives as and whm 
you see fit, including the documcat you have provided us for commant - gwerally 
wirhotd funher public mmme~t, fd coRaboration with unions, or OPM approval. 

In contrast, if issued in Ite prsscnt fm, the NSPS -sat will be as rigid and inflexible 
as the system wa arc trying to traasfonn. Iu excassive and unnacessary detail, o w  
locked in mgulation, will be extremely difficult ta change. By law. & t h e  DoD needs 
to mad@ jts confeat in any substantive way, it will be nqulred to invoke the statUtory 
union notification and collaboration proctss, obtain fonnat OPM approval, and notify 
Congress. Surely this la not the reault you intended; it certainly is not what we 
enviaionad when we fought for NSPS. 

So that our choices ate clear in this regard, I havc asked my staff to prepar, as an 
example, a draft set of h a d  d t i g  NSPS ngulations for our cortsiduation by the end 
of this week. These draft regulations will be designed 16 establish the patamctars for fat 
more detailed internal DaD directives governing compensation, classification, and 
ptrfonmance management - in short, just the eon of highly detailed internel optrating 
directives W you havc provided us for comment. Once enab)ing ngulntions are issued, 
you would be h e  to make those interaal directives as uniform or as flexible as you sae 
fit; for example, to the utrent that those int4nral directives need to be Mod to adchm 
the uniquc xux& of a parriculer militwy dcpmtmcnt or functional community within 
DoD, you could do so without triggering the cumbcrsomc procedures established by the 
astute. 

Thus, while the law supporta the approach I have advocated, I also believe that it maka 
the beat sense b m  a tactical and strategic standpoint. It also offers ow ather imporeattt 
advantage. By starting with broad, enabling regulations, we are in a bwkc position to 
involw and engage critical stakeholckn, apedally the Departrannt's civilian employees, 
in a far m o n  sub8tanUve aad maaningfW way. At the risk of staring ths obvious, th& 
input uld "buy in" is esaendd to the successful i m p l ~ t a t i o n  oiNSPS, and prw~~~t ing  
the workforce with what amounts m a fait t ~ ~ ~ m p l i ,  craAod with only token emplow 
involvclllent. will just serve to provoke even more resistance h m  those who are most 
crucial to its success. I certainly iatend to conduct such communications and mtnach to 
bcaar laform OPM's input to WD. However, I firmly believe it would bo far better for 
DOD and OPM to conduct this process togethcr so that the overall Administration is 
reaching out. 

I have noted the high level of concern already expnsscd by c o n ~ s i o n a l  oversight 
committees and by affected stakeholdas and constituent groups monitoring our progress. 
It i s  therefore vital to the Administration and our respcctivt agMdes that we devciop and 
execute a joint sttatagy that maximizts rhe chances for sueccssful NSPS hnpktncntation. 
Whilc a gteat dcal of emphasis has been placed on implementation deadlines, not enough 
attention seems to be focused on the fundamental ef?lcacy of rhc proposal and its 
accaptancc by the Congress and DoD's civilian workforce - particularly if it is your 
intent to have it apply to 300,000 employees all at once. 



Thanlt you for the opportunity to comment on tha NSPS pay, etafling, and labor relations 
proposals. I look forward to wddns with you and Secretary England in crcabg a0 
NSPS that wa can all be proud of, and whatmer the outcame of ths has I have mlscd 
abova, you can rest uwrad that I will do everything within my authosity to suppart you 
and the hparhak In the aab we are cme tarn witb the s a m ~  god of providing the 
Departratat with a perecmnel system that suppor&s your mission to safegnard the eccurity 
of our Nadoa 

a: DOD D q t y  Scaetary Paul Woifowjtz 
Navy Sec~tary  GordtmBngkr~d 
OMB Deputy Clay Johnson 


